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from suing for delay, 4 there is considerable authority to the contrary, on 
the ground that he has waived his right. 6 

If by "waiver" these courts mean a gratuitous renunciation of a cause 
of action, once accrued, the cases cannot be supported, for such waiver is 
really a release, and to be binding must be founded on consideration ; 6 
though waiver of a defence need not be. 7 The term " waiver" is, however, 
used loosely in the cases, and it would be unfair to infer that courts always 
mean to allow a gratuitous release of a cause of action, for it is often pos- 
sible to find consideration. The seller, after having broken his promise, is 
not bound to make a subsequent tender, so that such tender, being a legal 
detriment, may constitute the consideration for an accord. By this use of 
the term " waiver," then, courts may be taken to mean a contract to waive 
or, more accurately, an accord and satisfaction. Viewed in this way, the 
question becomes mainly one of fact, whether the parties actually made this 
new agreement. It should be clear that, when the buyer explicitly states that 
the subsequent tender is not taken as satisfaction, no new agreement can be 
found. 8 On the other hand, it should be equally clear that when the seller 
states or his conduct implies that the tender is an offer to an accord, the 
acceptance completes an accord and satisfaction which precludes the buyer 
from claiming damages for defective performance.' The main conflict in 
the decisions is when neither party has said anything. In such a case it is 
difficult to find mutual assent to the new agreement. It seems more natural 
to suppose that the seller's late tender is an attempt to carry out the original 
contract to the best of his ability. His action, therefore, amounts to a 
waiver on his part of his right not to be compelled to make a late tender, 
which, as it is not a release of a cause of action, obviously requires no con- 
sideration. All doubts should be construed in favor of the buyer, since the 
seller alone has been at fault. Whenever, accordingly, tender and accept- 
ance are made without explanation on either side, it may well be ruled, as 
a matter of law, that there is no evidence upon which a jury could find that 
the seller had satisfied the burden of proving an accord and satisfaction. 
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Admiralty — Torts — Liability of Ship for Wilful Tort of Sea- 
man. — One of the crew of a steam-tug, acting outside the scope of his employ- 
ment, wilfully blew off steam and hot water from the boiler so as to deluge the 
side of another tug. Held, that the former vessel is liable for the damage 
done. The Bulky, 138 Fed. Rep. 170 (Dist. Ct., S. D., N. Y.). 

At common law, a master is liable only for those wilful acts of his servants 
which are done within the scope of their employment. Mott v. Consumers' Ice 
Co., 73 N. Y. 543. And in admiralty by the English rule, it is doubtful whether 
the vessel can be proceeded against where the owner would not be personally 

4 Redlands Orange Growers' Ass'n v. Gorman, 161 Mo. 203. See Garfield & Proc- 
tor Coal Co. v. Fitchburg R. R. Co., 166 Mass. 119. 

6 Roby v. Reynolds, 72 N. Y. 487 ; Minneapolis Threshing Machine Co. v. Hutch- 
ins, 65 Minn. 89. 

6 See Anson, Contracts, 10th ed., 334; 18 Harv. L. Rev. 365. 

7 Sigourney v. Wetherell, 6 Met. (Mass.) 553 ; Uhler v. Farmers' National Bank, 64 
Pa. St. 406 

8 Jones v. National Printing Co., 13 Daly (N. Y.) 92. 
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liable. The Druid, i Wm. Rob. 391, 399; see also Carver, Carriage by 
Sea, 4th ed., § 707. In America, however, the vessel is liable regardless of the 
personal responsibility of the owner, on the theory that the vessel itself is the 
wrongdoer. United States v. Brig Malek Adhel, 2 How. (U. S.) 210, 233; 
The China, 7 Wall. (U. S.) 53, 68. But if the vessel itself is not the instru- 
ment in the wrongdoing, there seems no ground for holding it liable as the 
offender; and in such a case, therefore, our courts would probably follow an 
English decision that where the crew of one vessel cut the cable of another 
alongside, the former vessel was not liable. Currie v. M' Knight, [1897] A. C. 
97. Whether the vessel is the instrument may often be difficult to deter- 
mine; and perhaps no more definite test can be laid down than that it may 
be so regarded, whenever the vessel itself or any integral part thereof is em- 
ployed in the wrongdoing. Here the vessel seems clearly the instrument, so 
that the general American doctrine applies. 

Agency — Creation of Agency — Whether Special Police Officer 
is Agent of Employer. — The charter of New York City provided that the 
police board might, on application, appoint special patrolmen to be paid by 
the applicant, but to be subject to the orders of the chief of police, and to " possess 
all the powers and discharge all the duties of the police force, applicable to reg- 
ular patrolmen." A special patrolman, appointed under this provision on the 
application of the defendant, arrested the plaintiff. Held, that, in an action 
for false imprisonment, the defendant is not liable for the arrest, as he did not 
specifically request it. Samuel \. Wanamaker, 107 N. Y. App. Div. 433. 

This question arises on statutes usually falling into one of two classes. The 
first class, for instance, makes the conductors or station agents of railroads, by 
virtue of their positions as employees, conservators, of the peace, with power 
and duty to arrest disorderly persons on trains or in stations. The second class 
is typified by the statute in the present case. In the former class it seems that 
the employee is not actually made an officer of the state, but rather that the 
powers of the railroad are increased to better enable it to perform its duties as 
a common carrier. The railroad, therefore, is held liable for the misuse of this 
authority. King v. Illinois Central Rd. Co., 69 Miss. 245. But in the prin- 
cipal case it is clear that the special patrolman was an officer of the state, act- 
ing as a member of the police force, and that the defendant would have no 
power to restrain him from performing his duty. Cf. Sharp v. Erie Rd. Co., 90 
N. Y. App. Div. 502. That he was paid by the defendant is not material. 
Woodhull v. Mayor, etc., of Brooklyn, 150 N. Y. 450. The patrolman could 
not be the servant of the defendant while performing acts as an officer of the 
state. Railway Co. v. Hackett, 58 Ark. 381. 

Attachment — Of Realty — Effect. — The plaintiff, having brought an 
action in a federal court, attached certain realty of the defendant. Later, a 
receiver under state insolvency proceedings against the defendant took posses- 
sion of the property, and instituted proceedings in the state court to enjoin the 
federal marshal from interfering therewith. The plaintiff moved the federal 
court to enjoin the action of the receiver. Held, that the motion must be de- 
nied. Ingraham v. National Salt Co., 139 Fed. Rep. 684 (Circ. Ct., E. D., 
N. Y.). 

It is generally recognized that comity forbids interference by one court of 
concurrent jurisdiction with property in the " possession " of another. Buck v. 
Colbath, 3 Wall. (U. S.) 334. The case under consideration turns on the ques- 
tion whether such " possession " is obtained by the attachment of realty. The 
court holds that it is not ; and this result is supported by another circuit court 
decision. Re Hall &r> Stilson Co., 73 Fed. Rep. 527. But it is as squarely 
opposed by a holding and a strong dictum in circuit courts of appeal. Gates v. 
Bucki, 53 Fed. Rep. 961; Southern, etc., Co. v. Folsom, 75 Fed. Rep. 929. 
Though the federal authorities are divided there are several state dicta to the 
effect that there is no possession in a court by virtue of the attachment of 
realty. Scottv. Manchester Print Works, 44 N. H. 507. It is true that in the 
case of personalty attached and corporeally taken into the possession of an 
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officer, an attempt by another court to take custody of the same goods would 
precipitate an unseemly physical struggle. Yet no such result need follow in 
the case of realty where actual possession is never taken on attachment. There- 
fore the policy of the rule of non-interference does not apply. 

Attorneys — Compensation and Lien — Lien on Fund Recovered 
for Person Other than Client. — Minority stockholders of a corporation 
brought action against certain directors, with whom the corporation was joined 
as defendant, to recover dividends wrongfully paid. After commencement of 
the action, but before trial, the defendant directors repaid to the corporation 
the full amount claimed. Held, that the plaintiffs' attorneys are not entitled to 
have their claim for compensation declared a lien thereon. Matter of Meighan, 
106 N. Y. App. Div. 599. 

The New York Code of Civil Procedure, § 66, gives an attorney a lien upon 
his client's cause of action that cannot be affected by any settlement between 
the parties before judgment. But here the attorneys were not retained by the 
corporation ; and the general rule is that an attorney must look to his client 
alone for his fee, not to other persons who may be benefited by the action. 
Scott v. Dailey, 89 Ind. 477. It is true that the minority stockholders merely 
set the judicial machinery in motion, and that in effect the action is that of the 
corporation. Pom. Eq. Jur., 3d ed ., § 1095. And doubtless they should be 
given the right of reimbursement for reasonable attorney's fees from the fund 
recovered in an action which the corporation should have brought. Meeker v. 
Winthrop Iron Co., 17 Fed. Rep. 48; and see Trustees v. Greenough, 105 U. S. 
527. But the attorneys should look to their clients for remuneration, and not 
be given a direct lien on this fund. If the minority stockholders had agreed 
that their attorneys should have one-quarter of the judgment recovered, no one 
would maintain that the attorneys would have a lien for this amount against the 
fund paid to the corporation. There is, however, direct authority against this 
decision. Grant v. Lookout Mountain Co., 93 Tenn. 691 ; Central lid., etc., of 
Georgia v. Pettus, 113 U. S. 116, 124. 

Attorneys — Compensation and Lien — Priority over Right of 
Set-off. — The defendant had obtained a judgment against the plaintiff for 
costs. In the same cause of action, though upon an independent appeal 
in a different court, the plaintiff secured a judgment against the defend- 
ant upon which her attorney claimed a lien for disbursements. The defend- 
ant's motion to set off his judgment against the plaintiff's judgment was 
denied. The defendant appealed. Held, that the attorney's lien has priority 
over the right of set-off. Smith v. Cayuga Lake Cement Co , 107 N. Y. App. 
Div. 524. 

The conflict in England on this question between the courts of Common 
Pleas and the King's Bench was finally settled after the Judicature Acts of 1873 
in favor of the equitable rule that the attorney's lien is subject to a set-off. See 
Jones, Law of Liens, 2d ed., § 215. There is a singular conflict in this 
country. If the client has assigned the judgment to his attorney before an 
attempt at set off has been made, the attorney's right will defeat the set-off. 
Ripley v. Bull, 19 Conn. 53 ; contra, Fitzhugh v. McKinney, 43 Fed. Rep. 461. 
But if no such assignment has been made, the courts are about evenly divided 
as to whether the lien is prior. The New York court has already allowed the 
lien to prevail when the judgments were rendered in separate actions although 
between the same parties. This court now applies the rule where the judg- 
ments are rendered in the same action. The attorney's lien is a derivative 
claim depending upon the interest of his client in the judgment. If this in- 
terest in the hands of the client is subject to an existing right of set-off, 
logically it is difficult to see how the attorney has a greater right. Cf National 
Bank of Winterset v. Eyre, 8 Fed. Rep. 733. 

Bankruptcy — Preferences — Giving Possession under a Prior 
Bill of Sale. — More than four months before bankruptcy, A gave B a bill 
of sale of her stock in trade as security for a loan, but the bill of sale was not 



212 HARVARD LAW REVIEW. 

recorded, nor did B take possession. Within four months of bankruptcy pro- 
ceedings, A gave B possession of the goods under the bill of sale, being at that 
time, as B had reasonable ground to believe, insolvent. Held, that the trans- 
action does not constitute a preference. Christ v. Zehner, 61 Atl. Rep. 822 
(Pa.). 
For a discussion of the principles involved, see 18 Harv. L. Rev. 606. 

Bankruptcy — Preferences — Secured Creditors. — A contract for 
a sewer, let in September, 1903, by a municipal corporation, provided for with- 
holding ten per cent of the monthly payments, and gave the corporation's 
engineer authority to order direct payment by the city to firms supplying ma- 
chinery to the contractor, if there was reasonable cause to believe he was 
unduly delaying payment. In October, 1904, the contractor was adjudicated 
bankrupt on his own petition. The engineer thereafter directed payment to a 
machinery firm. Held, that the power conferred on the engineer is not annulled 
by the contractor's bankruptcy, and the trustee in bankruptcy cannot prevent 
payment by the city. In re Wilkinson, [1905] 2 K. B. 713. 

The English Bankruptcy Act makes voidable payments or transfers of prop- 
erty by the bankrupt during three months prior to bankruptcy proceedings, if a 
preference was intended. 46 & 47 Vict. c. 52, § 48. Had the contract in the 
present case been made during the statutory period, it could have been avoided 
by the trustee, if the intent to prefer existed. Or if the consideration for the 
contract had been given by the bankrupt within the three months, there would 
also have been a preference except in jurisdictions where a transfer is valid if 
contracted for before the statutory period. See Marvin v. Busknell, 36 Conn. 
353. But in the present case, before this period began, the bankrupt had per- 
formed his part of the contract, and sufficient funds had been retained by the 
corporation from which to make payment. One creditor got a priority after 
bankruptcy, but it was not caused by an act of the bankrupt done within the 
statutory period by himself or through an agent. He transferred his property 
before the time when the trustee can set his transactions aside on the ground 
of preference. There was no fraud, for sufficient consideration was received. 

Bills and Notes — Checks — Right of Set-off by Drawer of Dis- 
honored Certified Check. — The drawer of a check had it certified before 
delivery to the payee. Before it was presented, the bank stopped payment and 
the check was dishonored. The drawer recovered the check from the payee 
upon paying its face value. Held, that the payee is the bank's creditor at the 
time of insolvency, and the drawer, who becomes a creditor afterwards, cannot 
set off the amount of the check against his indebtedness to the bank. One 
justice dissented. Schlesinger v. Kurzrok, 94 N. Y. Supp. 442. 

A bank, by certifying a check, puts itself in the position of the acceptor of a 
bill of exchange and becomes primarilv liable to the holder. Merchants' Bank 
v. State Bank, 10 Wall. (U. S.) 604;' N. Y. Neg. Inst. Law, § 323. But the 
position of the court is not sound in considering the drawer in the present case 
as a mere outsider acquiring a claim against the bank after its insolvency. 
The drawer of a check who has it certified before delivery to the payee, is still 
liable to the holder. Minot v. Russ, 156 Mass. 458. He is not liable on 
the original debt, however, for the payee surrenders his direct claim against 
the drawer for a direct claim against the bank and a secondary claim against the 
drawer. The cases show that the drawer's liability is the same as that of the 
drawer of a bill of exchange. He is surety for the acceptor and liable only 
after the acceptor defaults. A surety can set off his payments made in behalf 
of the principal against his indebtedness to the principal, even though such 
payments are made after the latter's insolvency. Cosgrove v. McKasy, 65 
Minn. 426. The minority opinion, therefore, seems to be correct. 

Bills and Notes — Defenses — Notice to Indorser. — The holder of 
a promissory note, excused under the Negotiable Instruments Law from pre- 
sentment for payment because of the death of the maker and the non-appoint- 
ment of a personal representative, brought an action against the indorser. Held, 
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that the holder is not also excused from giving notice of dishonor to the 
indorser. Reed v. Spear, 107 N. Y. App. Div. 144. 

At common law when no place of payment was specified, before the indorser 
could be charged, presentment had to be made to the personal representative of 
a deceased maker, or if none had been appointed, at the maker's house. Price 
v. Young, 1 Nott & M. (S. C.) 438. In no case did the death of the maker 
dispense with the necessity for notice of dishonor to the indorser. Oriental 
Bank v. Blake, 22 Pick. (Mass.) 206. By the Negotiable Instruments Law, 
adopted in New York, presentment otherwise than to the deceased maker's 
personal representative is excused. L. 1897, c. 612, §§ 136, 142. But when 
presentment is thus excused the instrument is regarded as dishonored by non- 
payment just as though payment had been refused. Ibid. § 143. So although 
there is no express provision covering this point, yet as the common law rule 
that notice of dishonor must be given the indorser is embodied in the Negoti- 
able Instruments Law, §§ 160, 186, with certain exceptions not applicable here, 
the present decision is undoubtedly a sound construction of that law. 

Bills of Peace — Bill by Assignee of a Corporation for Unpaid 
Stock Subscriptions. — Held, that the assignee of an insolvent corporation 
may join its stockholders in a single bill in equity to recover the unpaid 
balances of their stock subscriptions, although no accounting is necessary since 
it will require all unpaid subscriptions to pay the debts. Cook v. Carpenter, 
Appeal of Upper, 61 Atl. Rep. 799 (Pa.). 

Although it is commonly said that equity will take jurisdiction to prevent a 
multiplicity of suits, the cases are not harmonious as to the precise limits of the 
doctrine. Most authorities require that there must appear at least a question 
common to all the actions. Hale v. Allinson, 188 U. S. 56. And such seems 
to be the law in Pennsylvania. Young's Appeal, 3 Penny. (Pa.) 463 ; Pro- 
prietors' School Fund \. Heermans, 1 Kulp (Pa.) 469; but cf. Cumberland 
Valley Rd. Co.'s Appeal, 62 Pa. 218. Nor is it sufficient that the separate 
rights arose in. connection with the same general transaction. The Lehigh 
Valley R. R. Co. v. McFarlan, 30 N. J. Eq. 135, 31 N. J. Eq. 730. Thus, 
bills have been allowed by a creditor or receiver against stockholders to 
determine such common questions as the necessity for a call, or the amount of 
assessment when stockholders' liability is limited. See Pfohl v. Simpson, 
74 N. Y. 137. In the rare instances in which pecuniary relief has been 
granted in this form of action in equity, the various claims appear to have been 
for liquidated amounts. See The German, etc., Ins. Co. v. Van Cleave, 191 111. 
410. Since in the principal case the obligations are upon separate contracts 
and no common controversy of law or fact is disclosed, the equity of the bill 
must be in avoiding many suits for liquidated claims. But it seems that the 
legal remedies for such claims are not yet considered inadequate. Cf. Hale 
v. Allinson, supra, 102 Fed. Rep. 790, 793. 

Cemeteries — Life Tenant's Right to Grant Burial Permits. — The 
owner of a tract of land, on which he had conducted a private cemetery, deeded 
it to trustees for the use of his wife for life. Held, that the life tenant has the 
right to continue granting burial permits, which confer a permanent right to the 
use of the soil for the purposes of graves. Hill v. Moore, 33 Wash. L. Rep. 
549 (D. C, Sup. Ct.). See Notes, p. 205. 

Charities — Bequests — To Unincorporated Societies. — A testator 
made a bequest to an unincorporated Spiritualist society "to be used by said 
society in such manner as it may deem most expedient for the development 
and advancement of spiritualism at Freeville, Tompkins County, N. Y." Held, 
that the gift fails. Fralick v. Lyford, 107 N. Y. App. Div. 543. See 
Notes, p. 202. 

Constitutional Law — Obligation of Contracts — Interpretation 
by Supreme Court. — Under a constitutional provision which invested the 
legislature with full power to correct abuses by public service companies, the 
legislature passed a law empowering municipalities to fix a maximum water 
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rate, with the provision that this should in no case interfere with existing 
contracts. The Supreme Court of Florida decided that the constitutional 
power conferred upon the legislature could be exercised only in its entirety and 
that the exception regarding existing contracts was void. Held, that this 
interpretation of the state constitution was a possible one and that the United 
States Supreme Court would not interfere. The Tampa Water Works Co. 
v. The City of Tampa, U. S. Sup. Ct., Nov. 13, 1905. 

The only question before the Supreme Court was whether the interpretation 
which the Florida court put upon the constitutional clause in deciding that 
it meant that the legislature must exercise its full power, if any, was so un- 
reasonable that it should be reversed. Ordinarily, when a legislative body is 
expressly invested with full power, the part which it refrains from exercising 
is inoperative. M'lntire v. Wood, 7 Cranch (U. S.) 504. Hence, on a fair 
interpretation of the constitutional clause, the conclusion of the Florida court 
was wrong and, as a matter of strict logic, should have been overruled. But, 
in view of the very numerous instances in which the Supreme Court has 
refused to reverse questionable decisions of state courts on the ground that 
such decisions represent a possible view of the contention, the Supreme Court 
reluctantly declined to overrule the state decision. This case, therefore, 
illustrates the length to which, the Supreme Court will go in sustaining a 
decision of a state court. 

Constitutional Law — Separation of Powers — Delegation of 
Legislative Power. — A statute provided that fish commissioners might pro- 
hibit any discharge of sawdust into a stream if they determined that it occa- 
sioned injury to edible fish. Held, that this is a delegation of legislative power, 
but is not unconstitutional. Commonwealth v. Sisson, 33 Banker & Tradesman 
2216 (Mass., Sup. Ct., Oct. 17, 1903). See Notes, p. 203. 

Contracts — Construction — Implied Promise to Furnish Reason- 
able Amount of Work. — Without notice to its employees, the defendant 
company shut down. The plaintiff, one of the employees thereby thrown out 
of work, brought suit against the company, claiming damages under his con- 
tract for piece work. Held, that the plaintiff can recover, since the contract of 
employment contained an implied promise to furnish a reasonable amount of 
work. Devonald \ . Rosser, 93 L. T. R. 274 (Eng., K. B., June 6, 1905). 

For a consideration of the principles involved, see 19 Harv. L. Rev. 133. 

Contracts of Affreightment — Freight — Justifiable Abandon- 
ment of Ship. — The owners of a vessel contracted to carry a cargo of lumber 
from Pensacola to Montevideo, freight payable on delivery at the port of 
destination. The ship encountered heavy gales and was justifiably abandoned. 
The derelict was brought by salvors to Boston, where both ship-owner and 
cargo-owner applied for possession of the cargo, which, however, was later sold 
under an order of court upon allegation that it was diminishing in value. 
The ship-owner filed a libel for freight on the ground that he was ready and 
willing to go on with the contract, but had been prevented. Held, that he can 
not recover. The Eliza Lines, U. S. Sup. Ct., Oct. 30, 1905. See Notes, 
p. 200. 

Corporations — Corporate Powers and their Exercise — Power 
of Water Company to Mortgage Franchise in Nature of Easement. — 
A water company, having a franchise to maintain pipes in the streets of a city 
to supply the city with water, mortgaged all its property and franchises. Held, 
that the franchise constitutes an easement which may be mortgaged and which 
cannot be taken away from the mortgagee by a decree against the company 
annulling the franchise, entered in a suit begun after the mortgage was given 
and in which the mortgagee was not joined. Farmers' Loan &* Trust Co. 
v. Meridian Waterworks Co., 139 Fed. Rep. 661 (Circ. Ct, S. D., Miss.). 

Power to mortgage its property is, generally, an implied power of a corpora- 
tion. Aurora Agricultural Society v. Paddock, 80 111. 263. Such power is, 
however, by the weight of authority, denied to corporations undertaking a 
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public duty, on the ground that the corporation might thereby disable itself 
from performing that duty. Commonwealth v. Smith, 10 Allen (Mass.) 448. 
By the weight of authority, also, the franchises of a corporation (other than 
the franchise to be a corporation, which, is clearly inalienable) may not be 
mortgaged without legislative consent. Carpenter -v. Black Hawk Gold Mining 
Co-, 65 N. Y. 43; Memphis R. R. Co. v. Commissioners, 112 U. S. 609. The 
case discussed illustrates two tendencies : first, to restrict the old rule for- 
bidding public corporations to mortgage, such restrictions being either by 
statute or by the action of courts in confining the rule to corporations given 
the power of eminent domain or exclusive rights ; and secondly, the tendency 
to hold franchises of this nature transferable. See Hunt &* Bro. v. Memphis 
Gaslight Co., 95 Tenn. 136; New Orleans, etc., R. R. Co. v. Delamore, 114 
U. S. 501. The doctrine restricting the alienation of corporate property and 
franchises had its birth in the days when corporations were commonly created 
by special act and when they might truly be said to have a personal duty to the 
state in respect to the privileges granted to them specially. As to-day the 
creation of corporations by special legislation is exceptional, the reason for 
the old rule has passed away, and the rule itself may well be abandoned. 

Death by Wrongful Act — Statutory Liability — Rights of Non- 
resident Aliens. — A statute authorized an administrator to maintain an 
action " for the benefit of the decedent's husband or wife, and next of kin," to 
recover for pecuniary injuries resulting to such persons from a wrongful act 
causing the decedent's death, against a defendant who "would have been liable 
to an action in favor of the decedent ... if death had not ensued." The 
plaintiff sued the defendant, whose negligence caused the death of the plaintiffs 
intestate, in behalf of the widow and next of kin, who were non-resident aliens. 
Held, that the plaintiff can recover. Alfson v. The Bush Co., Lim., 182 N. Y. 

393- 

The legislation of most states, including New York, creating liability for 
death by wrongful act, copies, in its principal features, the English Act of Lord 
Campbell. The effect of that statute is to create a new right of action, which 
vests in the personal representative and is not part of the decedent's estate. 
Pym v. Great Northern Ry. Co., 4 B. & S. 396. The class of beneficiaries is, 
therefore, determined solely by the interpretation of the statute. In holding 
that a non-resident alien is included, the present case follows an earlier decision 
of a lower court. Tanas v. Municipal Gas Co., 88 N. Y. App. Div. 251. The 
English authorities upon this question are in conflict. See Adams v. British, 
etc., Steamship Co., [1898] 2 Q. B. D. 430; Davidsson v. Hill, [1901J 2 K. B. 
D. 606. Most American courts permit non-resident aliens to recover under 
similar statutes. Mulhall v. Fallon, 1 76 Mass. 266 ; contra, Deni v. Pennsyl- 
vania R. Co., 181 Pa. 525. The language of these statutes seems to define the 
class of beneficiaries independently of residence or nationality. The contrary 
decisions rest upon a doctrine that statutes of a state are presumed, in the ab- 
sence of express language, to apply only to persons within its territorial juris- 
diction. See McMillan v. Spider Lake, etc., Co., 1 15 Wis. 332, 337. While this 
rule of construction may be applicable to statutes imposing burdens, because of 
the inability of a state to fasten obligations upon aliens outside its territorial 
jurisdiction, no such reason exists for a similar interpretation of statutes con- 
ferring benefits. 

Divorce — Alimony — Payment after Death of Husband. — The 
plaintiff was granted a divorce from her husband with alimony during her life, 
secured by a mortgage executed by her husband and the defendant. The 
plaintiff sued to recover alimony accruing since her husband's death. Held, 
that she cannot recover. Wilson v. Hinman, 182 N. Y. 408. 

For an adverse criticism of the holding of the Appellate Division which is 
here reversed, see 18 Harv. L. Rev. 541. 

Domicile — Marriage of Infant. — An infant whose parents were 
domiciled in Victoria was married in a foreign jurisdiction, where there was 
evidence tending to show his intent to settle. Upon divorce proceedings 
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instituted in Victoria it became important to determine his domicile. Held, 
that although the respondent has been married, still, as he is an infant, he is 
incapable of changing his domicile. Robertson v. Robertson, [1905] Vict. 
L. R. 546. 

The court seems to lay down as an absolute rule that no infant can 
acquire a new domicile. It is hard to. see why on principle this should be 
true in the case of an emancipated infant, who is entirely separated from his 
parents. It is clear that the settlement of an emancipated minor does not follow 
that of his father. St. Michael's, Norwich v. St. Matthew's, Ipswich, 2 Stra. 
83 1 ; Lowell v. Newport, 66 Me. 78. On the contrary, such a minor may 
acquire a new settlement of his own. Lubec v. Eastport, 3 Me. 220. The 
statutes governing the acquisition of a settlement require a residence, which is 
usually construed as "domicile." Abington v. North Bridgewater, 40 Mass. 
170. Therefore this would furnish authority for allowing an emancipated 
minor to acquire a new domicile of his own. It can hardly be said, however, 
that marriage alone works the emancipation of a minor. But in the ordinary 
case, where a minor after marrying establishes a home of his own, supporting 
himself, he does become emancipated. Sherburne v. Hartland, 37 Vt. 528 ; 
see also Rex v. Witioncum Twambrookes, 3 T. R. 355. Though the point 
is disputed, it seems that the same would be true in the case of a minor 
married without his parents' consent. Commonwealth v. Graham, 157 Mass. 
73. Thus the minor might by his marriage be enabled to acquire a new 
domicile. Cf. Succession of Robert, 2 Rob. (La.) 427. 

Equity — Injunction — Riparian Rights. — A corporation proposed to 
divert water from the Passaic River, at a point above the navigable portion, 
into New York to sell. The state of New Jersey, through the Attorney Gen- 
eral, sought an injunction. Held, that the state, by virtue of owning the bed of 
the navigable portion of the Passaic River, is entitled, as a riparian proprietor, 
to an injunction to restrain the defendant from taking the water outside the 
state, McCarter, Atty. Gen. v. Hudson Water, etc., Co., 61 Atl. Rep. 710 
(N. J., Ch.). 

The doctrine is a novel one, that the state has the rights of a " riparian pro- 
prietor " through ownership of the bed of the navigable portion of a stream. 
The words, " riparian rights," suggest that ownership of the bank is a neces- 
sary element. And this view is supported by the English rule that these rights 
do not depend on ownership of the soil under the stream. Lyon v. Fishmon- 
gers Co., 1 App. Cas. 662. Riparian rights and restrictions, moreover, seem to 
have arisen from the benefit conferred by the stream upon the riparian tract. 
So a riparian owner may make a reasonable use of the water, such right of user 
being an incident to the soil, and passing therewith. Union M. and M. Co. v. 
Ferris, 2 Saw. (U. S. C. C.) 176. He is entitled to the natural flow, save for 
reasonable use by proprietors above. Tyler v. Wilkinson, 4 Mas. (U. S. 
C. C.) 397. But he may not assign his rights in gross. Stockport Water 
Co. v. Potter, 3 H. & C. 300. Nor may he use the water beyond the riparian 
tract. Moulton v. Newburyport Water Co., 137 Mass. 163. In the case at 
hand apparently none of the usual riparian benefits are conferred upon the 
stream-bed; and so the reason for extending riparian rights to the owner 
thereof fails. The decision, however, may be supported on the ground of the 
state's right to object to improper interference with a navigable stream, even 
though such interference took place beyond the limits of the state, or above the 
navigable portion. Cf. Pennsylvania v. Wheeling, etc., Bridge Co., 13 How. 
(U. S.) 518 ; United States v. Rio Grande Irrigation Co., 174 U. S. 690; Mis- 
souri v. Illinois and Chicago District, 180 U. S. 208. 

False Imprisonment — Civil Liability — Liability of Judicial Offi- 
cer. — The defendant, a justice of the peace, issued a warrant returnable before 
himself, instead of before a justice in the town where the offense was com- 
mitted, as required by statute. In spite of objection, he tried and convicted 
the plaintiff. This conviction was afterwards reversed. Held, that the warrant 
did not confer jurisdiction over the plaintiff, and that the defendant is liable in 



RECENT CASES. 21J 

a civil action for false imprisonment. McCarg v. Burr, 106 N. Y. App. 
Div. 275. 

The defendant committed two errors : first, in causing an arrest under a 
defective warrant, and secondly, in convicting without jurisdiction. The issuing 
of a warrant, void on its face, is a wrongful exercise of a ministerial, as distin- 
guished from a judicial, function, for which a justice is civilly liable. Bfythe v. 
Tompkins, 2 Abb. Pr. (N. Y.) 468. The sentence purported to be a judicial act, 
which is absolutely privileged. Coolev, Torts, 2d ed., 477. But the fact that a 
judge assumes jurisdiction does not of itself make his acts thereunder judicial. 
The Case of the Marsha/sea, 10 Co. 369. The warrant being defective in sub- 
stance, not merely in form, gave no jurisdiction in fact over the plaintiff. Wills 
v. Whittier, 45 Me. 544. The tendency, however, is to accord a presumption of 
jurisdiction, even to inferior courts. Thompson v. Jackson, 931a. 376. In the 
principal case the assumption of jurisdiction did not arise from a mistaken fact, 
but from an error of law, on which two opinions could not honestly be enter- 
tained by reasonable men, and so the presumption of jurisdiction should not 
protect the defendant. Cf. Grove v. Van Duyn, 44 N. J. L. 654; see also 12 
Harv. L. Rev. 352 ; 13 ibid. 407. The criterion suggested for rebutting the 
presumption, analogous to that applied on motions to set aside verdicts, protects 
a judge from the consequences of every error of judgment, unless totally unrea- 
sonable, but leaves him answerable for the commission of a wrong that is 
practically wilful. 

Husband and Wife — Rights and Liabilities of Husband as to 
Third Parties — Liability of Husband for Maintenance of Insane 
Wife in Public Asylum. — The trustees of a county insane asylum peti- 
tioned for an order to compel the defendant to pay a certain sum weekly for 
the support of his insane wife in the asylum, to which she had been committed 
by the proper public authorities. Held, that the defendant is not liable. Rich- 
ardson v. Stuesser, 103 N. W. Rep. 261 (Wis.). 

The common law liability of a husband for necessary expenses incurred by 
his wife after she has left his bed and board rests upon an implied contract, 
which is raised only where her departure is ascribable to his wrongful act or 
default. Schouler, Husband and Wife, § hi. In the present case the 
husband is clearly guilty of no wrong, whether he sets in motion the machinery 
of the law, or merely yields, perhaps reluctantly, to the action of the public 
authorities in confining his wife. Thus there seems to be no ground for raising 
the implied contract, which alone, in the absence of a statute, should make the 
husband liable. Cf. County of Delaware v. McDonald, 46 Iowa, 1 70 ; contra, 
Goodale v. Lawrence, 88 N. Y. 513. There is a decided conflict of authority on 
the question involved ; but the reasoning of the principal case seems sound, as 
public policy, which seeks at once the protection of the insane and of the com- 
munity, demands that no selfish fear of liability on the husband's part shall 
block the effect of the wholesome legislation which requires the commitment of 
the insane to a public institution. See Baldwin v. Douglas County, 37 Neb. 283. 

Insurance — Commencement, Duration, and Termination of Liabil- 
ity — Inevitable Loss within Period of Risk. — A warehouse and goods 
therein were insured until April 1, 1902, noon. Held, that even though the 
destruction of the warehouse by fire appeared inevitable during the time limit 
of the policy, the company is not liable for loss to the goods if fire did not actu- 
ally start in the warehouse until after April 1, 1902, noon. Rochester German 
Ins. Co. v. Peaslee Gaulbert Co., 87 S. W. Rep. 1 1 15 (Ky., Ct. App.). 

A careful search of the authorities stamps this case as one of first impression. 
The court clearly points out that the liability of the insurer is for actual loss, 
and not for damage the imminence or certainty of which existed during the 
term fixed in the policy. The conclusion reached harmonizes with other 
branches of insurance law. See 17 Green Bag 674. So, where one insured 
against death in fact survives the term of the contract, no recovery can be had, 
even though he was attacked with a fatal disease before the expiration of. the 
policy. See Howell v. Knickerbocker Life Ins. Co., 44 N. Y. 276; Lockyer v. 
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Offler, i T. R. 252, 260. Similarly, to allow any recovery in marine insurance 
the vessel must have suffered loss during the term of the policy, and the extent 
of such recovery is restricted to the magnitude of the loss incurred during this 
term, though there be a subsequent total destruction. Howell v. Protection 
Ins. Co., 7 Oh. (pt. 1) 284. Accordingly, if the "death wound " so received 
rendered subsequent total loss inevitable, indemnity for total loss should be al- 
lowed, for the property was thereupon rendered valueless. See Coit v. Smith, 
3 Johns. Cas. (N. Y.) 16; Duncan v. Great Western Co., 5 Abb. Pr. (N. Y.) 
N. s. 173. The court remarks obiter that a similar rule of damages would have 
been applied if the fire making total destruction inevitable had, in fact, attacked 
the warehouse during the life of the policy. But if the goods were insured as a 
separate risk, they are as much a separate subject of insurance as two adjoining 
buildings under separate policies. And the very basis of this decision is that 
fire must have attacked the insured property itself, and that vast depreciation 
caused by imminent danger from fire, which has merely seized contiguous prop- 
erty, gave no right to damages. 

Judgments — Right of Assignee to Sue for Breach of Officer's 
Duty. — Held, that the assignment of a judgment does not pass to the assignee 
the judgment creditor's right of action against an officer for misconduct which 
occurred prior to the assignment. Commonwealth ex rel. Vicars v. Wampler, 
51 S. E. Rep. 737 (Va.). 

On the question here involved, the authorities are squarely in conflict. Cf. 
Redmond v. Staton, 116 N. C. 140 ; Citizens', etc., Bank v. Loomis, 100 la. 260. 
It is generally admitted that the assignment of a judgment necessarily carries 
with it " all the beneficial interest of the assignor in the judgment, and all its 
incidents." See Freeman, Judgments, 4th ed., §431. But "incidents," in 
its accepted meaning would not include a mere collateral right of action against 
a public officer, since such right of action is in no legal sense a security for the 
debt. See Commonwealth for Faris v. Fuqua, 3 Litt. (Ky.) 41. Obviously 
justice requires that if the assignee of the judgment has suffered by its depre- 
ciation caused by an officer's breach of duty, he should be allowed to recover 
damages from the offending officer. Yet the legal claim against the officer, un- 
doubtedly resting in the assignor prior to the assignment, can hardly have been 
transferred. The logical solution of the difficulty would seem to be that the 
assignor becomes constructive trustee of the claim for the benefit of the assignee. 
This being the situation, the assignee or beneficiary would in many jurisdictions 
be allowed to sue directly at law under the common statute providing that 
actions " shall be prosecuted in the name of the real party in interest." 

Landlord and Tenant — Rent — Distraint of Crown Property. — 
A government horse used in the South African War was lent to a yeoman, 
and later was seized and sold under distress for the yeoman's rent. The gov- 
ernment appealed from an adverse decision in an action for illegal distress. 
Held, that the appeal should be granted, since crown property on a subject's 
land cannot be distrained for rent. Secretary of State for War v. Whine, 22 
T. L. R. 8 (Eng., K. B., Oct. 26, 1905). 

Although no modern decisions on this point have been found, the doctrine of 
the case is supported by the ancient writers, and seems sound on principle. 
Where the crown was a tenant, the landlord was unable to distrain for rent. 
9 Vin. Abr., 2d ed., 125; Brook Abr., pi. 46. Crown cattle damage feasant 
could not be distrained. Rex v. Prior de Okeburne, P. 22 E. I. If courts would 
not allow distress in that case, where the crown was at fault, they surely would 
not have allowed it in the case under discussion, where the crown was blameless. 
Sound principles demand the same result. The government must be absolutely 
unhampered in the use of its own property. For that reason, a state is not 
allowed to tax property belonging to the federal government. Similarly, nei- 
ther federal nor state nor county property, retaining its public nature, can be 
levied on or sold under an execution. Mayrhofer v. Board of Education, 89 
Cal. 1 10. For the same reason distress should not be allowed. 



RECENT CASES. 219 

Libel and Slander — Privileged Communications — Statements of 
Intended Witness to Attorney and Client. — The defendant made 
defamatory statements to an attorney and his client in the course of their pre- 
liminary interview with him as a prospective witness. Held, that the defendant 
is protected by the same privilege which would shield him as a witness on the 
stand. Watson v. M'Ewan, [1905] A. C. 480. 

It is now well settled that the defamatory words of a witness on the stand 
made with reference to the matter at issue are absolutely privileged. Dawkins 
v. Lord Rokeby, L. R. 7 H. L. 744. In the United States, however, the 
qualification is generally added that the statements must be pertinent to the 
enquiry. McDairitt v. Boyer, 169 111. 475. A few judicial expressions to 
the effect that this privilege is confined to the case of a witness while testifying 
on the stand were clearly made with no thought of the present situation. See 
Seaman v. Netherclift, 2 C. P. D. 53, 56. The answer to the question now 
raised, whether the absolute privilege of witnesses on the stand should be ex- 
tended to preliminary examinations by attorneys, must depend on considerations 
of public policy. The judgment and reasoning of the court seem well grounded. 
Witnesses will not submit to a preliminary examination, through which the 
progress of trials is so much facilitated, if they are liable for statements then 
made. The public benefit obtained by the protection of the intended witness 
seems greatly to outweigh the little harm likely to result from a defamatory 
communication made only to an attorney and his client. For any republication, 
they may, of course, be liable. Odgers on Libel and Slander, 4th ed., 
165. 

Life Estates — Residuary Bequest of Chattels Personal for 
Life. — A testator bequeathed the residue of his chattels personal to his wife 
for life. Held, that the wife takes a life interest only. Walker v. Hill, 60 Atl. 
Rep. 1017 (N. H.). 

The English and American authorities agree that a gift by will of personal 
chattels for life, with a limitation over, conveys to the first legatee an interest 
for his life only. Vachel v. Vachel, 1 Ch.' Cas. 129; Smith v. Bell, 6 Pet. 
(U. S.) 68. The case in which a chattel personal is bequeathed for life, without 
a limitation over, has not arisen in England ; but numerous American decisions 
hold that under this form of bequest also the interest continues during the 
legatee's life only. Black v. Ray, I Dev. & B. (N. C.) 334; Anonymous, 
2 Hayw. (N. C.) 161. These principles apply equally where the bequest is of a 
residue as distinguished from a specific chattel. Smith v. Bell, supra. The 
technical nature of this life interest is a question on which the decisions are 
silent. The interest cannot be a legal estate, because the common law recog- 
nized no tenure and hence no estates in chattels personal. See 2 Pollock & 
Maitland, Hist, of Eng. Law, 2d ed., 182; Welsch v. Belleville Savings 
Bank, 94 111. 191, 204. The American decisions holding that a reversion exists 
when no limitation follows the bequest, negative the possibility of regarding 
the first interest as absolute and the limitation over as an executory bequest. 
Perhaps the most accurate form of statement is that the legatee has such an 
interest as entitles him to the use and possession of the chattel during his life. 
See 14 Harv. L. Rev. 407-418. 

Partnership — Partnership Property — Conveyance to Firm in 
Firm Name. — A firm continued to transact business under the name of 
" William Wray," a deceased partner. Land was purchased with firm money 
for partnership purposes, the deed of conveyance running to " William Wray" 
as grantee. Held, that the legal title to the land vests in the several members 
of the firm as joint tenants. Wray v. Wray, [1905] 2 Ch. 349. 

No other English case has been found deciding the effect of a deed of land 
to a partnership in the firm name. In reaching the decision the court implicitly 
relied upon a former case, in which the same point was raised in connection with 
a chattel mortgage. Maugham v. Sharpe, 17 C. B. (n. s.) 442 The Ameri- 
can decisions in point as to realty show a well defined conflict of authority. 
See 10 Harv. L. Rev. 188. The predominant American rule vests title only in 
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those partners whose names appear in the firm name. Holmes v. Jarrett Moon 
&•» Co., 7 Heisk. (Tenn.) 506; Gille v. Hunt, 35 Minn. 357. A number of 
decisions, however, tend to harmonize with the rule of the English case, which 
clearly commends itself to reason. Hoffman v. Porter, 2 Brock. (U. S. C. C.) 
156; Byam v. Bickford, 140 Mass. 31. A deed of conveyance to be valid 
needs only to describe the grantee with reasonable certainty. Morse &• Hough- 
ton v. Carpenter, 19 Vt. 613. Where a firm name collectively represents the 
individual members in usual business transactions, the name of that firm as 
party to a deed of conveyance would seem to describe the individual partners 
as grantees with sufficient certainty. 

Physicians and Surgeons — Necessity of Patient's Consent to 
Operation. — The plaintiff consented to allow the defendant to operate on 
her right ear. After anesthetics had been administered, the defendant discov- 
ered that the plaintiff's left ear was in a more serious condition than was her 
right. Consequently he operated upon the left ear. The plaintiff sued him for 
damages for an assault and battery. Held, that she may recover, since she had 
not consented to the operation on the left ear. Mohr v. Williams, 104 N. W. 
Rep. 12 (Minn.). 

For a discussion of the principles involved, see 18 Harv. L. Rev. 624. 

Right of Support — Removal of Support — Granite Quarries. — 
A grantor made a conveyance of land in fee to the defendant, reserving title 
to the granite of which some was exposed; and afterwards conveyed his remain- 
ing interest in the lot to the plaintiff. Held, that though the plaintiff has title 
to all the underlying granite, he must leave a reasonable support for the surface 
and may quarry only the granite actually exposed to view from time to time. 
Phillips v. Collinsville Granite Co., 51 S. E. Rep. 666 (Ga.). 

Granite is included in the legal meaning of the word "minerals." Armstrong 
v. Granite Co., 147 N. Y. 495. Unless the conveyance shows a contrary inten- 
tion either in express terms or by strong implication, the owner of minerals 
underlying the surface must mine them so as to leave reasonable support for 
the. surface. Lindley, Mines, §§ 818, 819. But a conveyance of minerals 
carries with it by implication the right of way over and through the surface 
necessary to mine them. Turner v. Reynolds, 23 Pa. St. 199. As granite can 
be obtained only by means of an open quarry, and therefore without leaving any 
surface support, there is here a conflict of principles. However, in the present 
case some granite was exposed when the reservation was made, and conse- 
quently could be quarried. As a reservation will be construed most strongly 
against the grantor, it would not be unreasonable to subordinate the right of 
quarrying to the right of surface support. Harris v. Ryding, 5 M. & W. 60. 
Moreover, a right of way of necessity is implied only when there is no other 
way. Leake, Law of Uses and Profits of Land 268. This right is to be 
exercised with due regard to the surface owner. Chartiers Coal Co. v. Mellon, 
152 Pa. St. 286. The decision seems correct; but it is an interesting matter 
for speculation as to whether it should be followed where none of the stone is 
exposed. 

Sales — Rights and Remedies of Buyers — Effect of Acceptance 
on Right to Sue for Defective Performance. — The Kentucky Court 
of Appeals has recently stood evenly divided on the question, whether, in an 
action by a seller for the price of machinery, acceptance by the buyer waives 
his right to damages for failure to deliver at the time required by the contract. 
Lucile Min. Co. v. Fairbanks, Morse &* Co., 87 S. W. Rep. 1121. See Notes, 
p. 208. 

Taxation — Particular Forms of Taxation — Inheritance Tax : 
Equitable Conversion of Foreign Real Estate. — A testator gave his 
executor power to sell his real estate situated in another state. At the time of 
his death his personal estate was insufficient to pay his debts and pecuniary 
legacies. Held, that the foreign real estate is equitably converted, and thereby 
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becomes liable as personalty to a collateral inheritance tax of the state where 
the testator was domiciled. In re Vanuxeni's Estate, (si Atl. Rep. 876 (Pa.). 
See Notes, p. 201. 

Taxation — Where Property may be Taxed — Personalty at Dom- 
icile of Owner. — Under a statute authorizing the taxation of "all per- 
sonal estate of corporations organized under the laws of Kentucky whether the 
property be in or out of this State," a domestic corporation was taxed on cars 
which were used exclusively outside the state. Held, that the tax is unconsti- 
tutional, since it is depriving a person of property without due process of law. 
Union, etc., Company v. Kentucky, U. S. Sup. Ct., Nov. 13, 1905. See 
Notes, p. 206. 

Tax Sales — Redemption — Rights of Original Owner against Sub- 
Vendee. — A deed was given and recorded for land bought at a tax sale. 
Within the required period, the original owner redeemed, and received the tax 
deed from the purchaser, but did not get a quit-claim deed. After the period 
for redemption, the purchaser at the tax sale sold the property to the plaintiff 
who now claims title as a bona fide purchaser, since he had no actual notice of 
redemption. Held, that the plaintiff has no title, because sufficient notice 
of redemption is presumed from the fact that the purchaser at a tax sale has, 
by the law of the state, only an imperfect title until the period for redemption 
has expired. Bennet v. Southern Pine Co., 51 S. E. Rep. 654 (Ga.). 

The decision can be rested on more fundamental grounds than constructive 
notice. The first purchaser's title was defeasible on redemption, and redemp- 
tion had been made. At that moment ipso facto the title re-vested in the orig- 
inal owner. Burns v. Ledbetter, 54 Tex. 374. Redemption itself, and not 
record of redemption, defeats the purchaser's title. Cooper v. Shepardson, 51 
Cal. 298; Fenton v. Way, 40 Iowa 196. Even in states that require record of 
redemption, if an owner can prove redemption in fact, a tax deed issued later 
will give no title, though the purchaser did not know of the redemption on 
account of a clerk's failure to record it. Burke v. Cutler, 78 Iowa 299. In 
Georgia there is no provision requiring redemptions to be recorded. See Civ. 
Code, 1895, § 3618. Nor does the statute directing the purchaser to execute a 
quit-claim deed on redemption alter the case. Such statutes are to be construed 
liberally in favor of the parties entitled to redeem. Burton v. Hintrager, 18 
Iowa 348. The Georgia statute provides that the quit-claim deed from the 
purchaser at the tax sale shall be prima facie evidence of redemption, not that 
redemption cannot be proved in other ways. If redemption is in fact proved, 
as here, then the purchaser, or anyone claiming under him, has lost his title 
absolutely, and that of the original owner must prevail. 

Trusts — Creation and Validity — Tentative Trusts in Savings 
Bank Deposits. — A spendthrift deposited his money in savings banks in 
the names of his sisters as trustees for his children, and delivered to the trustees 
the bank-books, intending thereby to save his money from being squandered, 
and to have it kept for the support of himself and his family during his life, 
and go to his children at his death. Held, that such deposits create " ten- 
tative " and not irrevocable trusts during the depositor's lifetime. Lallan v. 
Van Ness, 95 N. Y. Supp. 97. See Notes, p. 207. 

Trusts — Powers and Obligations of Trustees — Liability of 
Trustee for Acts of Co-Trustee. — A trustee, with the consent of the 
cestui and the other trustee, sold a part of the res. Instead of reinvesting the 
proceeds, as was intended, he kept them ; showing his co-trustee a forged 
receipt of the new stock which he purported to have bought. The cestui 
now brings action against the innocent trustee. Held, that this trustee was not 
negligent in dealing with his co-trustee and that he is, therefore, not liable for 
the defaults of that co-trustee. Shepherd v. Harris, L. R. [1905] 2 Ch. 310. 

If, as in this case, there is no question of connivance or negligence, and if 
there is no special assumption of liability, then by a well settled rule of law, a 
trustee is not liable for the defaults of a co-trustee. Townley v. Sherborne, 
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3 White & Tudor Lead. Cas. Eq. 430. Nor is the trustee's liability increased 
by his dealing with his co-trustee as an agent. A trustee has power to appoint 
an agent to do certain ministerial acts, as, for example, to purchase specified 
stock ; and one of the trustees may be appointed such an agent. Purdy v. 
Lynch, 145 N. Y. 462; see Perry, Trusts § 404. In appointing and dealing 
with agents, a trustee need exercise only the same amount of care as a reason- 
able man of business would exercise in regard to similar affairs of his own. 
Speight v. Gaunt, 9 App. Cas. I. The trustee here did exercise such reason- 
able care in dealing with his co-trustee as agent, and so is clearly not liable. 

Witnesses — Privileged Communications — Report of Railway 
Accident. — The defendant company required from its servants a report of 
the particulars of every accident, partly with a view to possible litigation. 
Held, that documents containing such reports are not privileged. Savage v. 
Canadian Pacific Ry. Co., 41 Can. L. J. 670 (Manitoba, K. B., June 15, 1905). 

The doctrine of privileged communication between attorney and client is one 
of expediency, since the former must have as full information as possible in 
order to protect the interests of the latter. But this doctrine appears to have 
been extended very far in some cases of communications from or to third per- 
sons, which, clearly, should not be privileged unless such privilege is necessary 
for the protection of the relation between attorney and client. Glyn v. Caul- 
feild, 3 Mac. & G, 463. The mere fact that a party has, in view of litigation, 
obtained a report from a distant agent should not operate to give such party a 
privilege which one who has made a personal investigation under similar cir- 
cumstances would not have. Anderson v. Bank of British Columbia, 2 Ch. D. 
644. Such a report should on principle be privileged only when requested by 
the party's attorney, or for direct submission to him, with litigation definitely in 
view. English v. Tottie, 1 Q. B. D. 141. The privilege rightly discounte- 
nanced in the principal case would exempt practically all reports and accounts, 
being kept partly with a view to future possible litigation. It seems that as a 
rule no document made in the ordinary routine of business should be privileged. 
Woolley v. North London Railway Co., L. R. 4 C. P. 602. 



BOOKS AND PERIODICALS. 

I. LEADING LEGAL ARTICLES. 

The Personality of the Corporation. — To decide cases on the 
authority of decisions that have gone before and the good, sound sense of the 
situation, without an over-nice inquiry into the fundamental theories of partic- 
ular legal concepts is, perhaps, characteristic of Anglo-Saxon practical minded- 
ness. Decisions are piled on decisions, phrases embodying slothful reasoning 
become threadbare by repetition, before the field is canvassed for a rational 
basis of the authorities or for a recognition of diverse conceptions expressed in 
conflicting authorities. That a definitely conceived theory may involve conclu- 
sions radically different from those obtained by a blind groping for results is 
probably nowhere more vitally true than in the law of corporations. The mul- 
tiplication of questions presented and the extent to which corporations enter 
into the present social organization compel, for an intelligent dealing with the 
problems involved, too long neglected inquiries into the corporate idea. 

Several theories of corporateness have been propounded, which will be found 
set forth in the highly suggestive Yorke Prize Essay of Mr. C T. Carr, just 
issued by the Cambridge University Press. The investigation into the nature 
of the corporation is also pursued with great clearness and much vigor in the 



